Case 1 :05-cv-01 149-UNA Document 5-2 Filed 07/^5/2005 Page 



1 of 11 



"District ofCoCumSia 



Court ^ appeals Ppi-JkJ 



Nos. PS-CF-.1301 & 02*CO-27 

WARDELLL.TYREE, 

V. 

UNTIED STATES, 



hm. I 4 2004 



DfemJCT0FC0LUM13JA 
COURT OF APPEAUS 



Appellant, 



Appellee. 



F9514-9tf 



BEFOSE: " SchwelbaadReid, Associate Judges, and Kern, Seoior Judge. 



ORBER 



mvdl^s^'i^^S ^.motioa of comisel for appeHant for penmssion to file 



PBRCDEIAM 



Copies to; 



Datid C. C3ray, Esquire 
• 4521 SanganjoreJRiOad, # 203 
Beth.esda,MD2Q8I6 

! JbhiiR,Hsh.er,Esqtiire 

I Assistant United States Attorney 

/\ ^ . 



■x\ 






JJyfUl^" 



i-'^ 





^J^^^^'^ 
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DISTRICT OF COLOMBIA COURT OF APPEALS 
. Criminal Divisioii 



WAKDELLTYREE, 

Appellant^ 





V, 



UNITED STATES, 
Appellee* 



C^--1301 & 02-CO-47 
Mo.F-9514-96 



MOTION TO ALLOW APPELLANT^S PRO-SEBItfEF AND AMENDMENT 



THERETO TO BE IILED WITH APPELLANT^S COllNSELED BRIEF^A ND 



FOR A FIVE DAY EXTENSION OF TIME IN WHICH TO AGCOMPIJSHfiAID 



FILING. OR IN THE ALTERNATIVE, FOR LEAVE TO WITHDRAW 



NOW COMES Counsel for AppellatLt, who moves . this Honorable Court to 
allow Appellant's pro-se brief and amended amendment thereto to be filed with 
Appellant's coimseled brief, and for a five day extension of time in vAich to accomptish 
said filing, or in the alternative, for leave to withdraw, and states in support thereof a; i 
follows: 

x} I7lc«; vtrmii^di xui App^ee objects to this Motion; 

2) That Counsel for Appellant is the fiflh Counsel to represent Appellant in these 
matters; 

3) Hiat Appellant's brief in this matter is currently due March 1 6, 2004; 

4) That Appellant has been and remains an extremely active pro-se litigant; 
■ 5) That AppeHant prepared a pro-se brief, and a pro-se amendment thereto, which 

forwarded to this Honorable Court ia February 2002 and March 2002, 



he 



^-^-—^ 
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respectively^ as well as an amended amendment iii March 2004, none cxF-v^KcH 
were accepted as filed by the Cleric; 
I 6} jTbat afier foil consultation "with Counsel^ and reyiew of the brief prepared by 
Counsel on his behalf, Appellant has reguested Counsel to withdraw from 
representation in this appeal^ to fedlitate Appellant's self-iepresestation^ aajid the 
jSling of his pro-se pleadings, which Appellant considej^ paramonat; 



7) tThat Appellant has indi<;ated his consent^ indeed his preference, to continued 



representation and the j51ing of the counseled briefs but only if accompanied 



by 



his pro-se pleadings for purposes of substantive review on appeal; 
\ 8) j That Appellant has instructed Counsel not to file the counseled brief unless i^o 
accompanied; 

■ 9) That filing of AppeUant's counseled brief of 45 pages accompanied by said ^ro-se 
pleadings of 59 pages^ would violate D.C.C.A. Rule 32(a)(6% as revised January 
2, 2004^ strictly limiting briefs to 50 pages in length; . ■ ' 

10) That as this appeal was pending prior to January 2, 2004, this Honorable Couk 
retains discretion, pursuant to Clause 5 of the General Order of December 2, |003 
L^j^^l^j^^ixl^^ ooIJ icvisedltae, to apply the earlier applicable rule; 

1 1) That the earlier applicable rule was D.C.C A. Rule 28(g), which gave the Cou|:t, 
when in the interest of Justice, discretion to waive said page limitation; 

r 12) That in an effort to satisfy the concerns of Appellant, and in recognition of 

Appellant's igeregt in self-represe n^tion and right to counsel, and in recognitipn 
of the assistance that a counseled brief offers the Court in the admimstration of 
Justiee, and to promote the interest of Justice and overall judicial economy. 
Counsel respectfidly requests that this Honorable Court apply D,C,C A. Rule 
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28(g)^ as in effect on December % ZOOS, to this imusual situation and wai^e the 

page limitation thereioL . 

WHEREFORE, Counsel for Appellant Wardell Tyree, moves this Honoralble 
Court for application of D.CC A. Rule 28(g), as in effect on December 2, 2003, and 
for waiver of the page limitation therein, to permit the joint, filiag of Appellant ' 
counseled brief together with his pro-se brief a nd amended am gnd^^gntJ^ereto^ 
for a five day extension of time in widch to accomplish saicj filing, or in the 
alternative^ for leave to withdraw, to facilitate Appellanf s self-representation, dnd the 
filing of his^^-se pleadings, 

robmitted. 




and 



Gray 
r93023 
'^Appointed by this Honorable Court 
' 4521 Saxigamore Road, #203 
Bethesda,MD 20816 
(301)320-8701" 



CERTEFIC ATE OF SERVICE 

I iffiREBY CERTIFY that a copy of the above Motion was served by me^ fir^st 
' ^Tv'V :r — '-^' jf*- r^^ ^^ Ct^uia^l for Appellee, AUSA Appellate Division, 555 ^^ 
/NW, Washington, PC 20530, this 1 Itii day of March, 2004. 




David C. Gray 



■— -"^ase-iteS" 



JoEiment 5^2'^^ - F Page 5 of 1 1 



UNITED STATES DISTRIGT CO0E.T 
FOR THte DISTRICT OF COLOMBIA CIRCUIT 



WARDELL. L. TYREE 
Petitioner 

Vs 



UNITED STATES 

Respondent 






U.S.D.C. 



No 



oS-^C^-lh 



A WRIT OF MANDAMUS 
28. U.S.G. 1361 (h) 



Gomes now, this Pro-se Petitioner, Wa'rdell L. TyreL whom 
in the interest of justice, files "this Writ, seeking; an Order froik this 
Honor^able Court to compel the Judges and Officers of the Sup-erior Court 
to perform their' judicial duty. 



This U.S. District Court has original jurisdiction of any 
action in the nature of Mandamus to compel an Officer of the Court, or an 
employee of the United States or (any) agency thereof to perform a duty that 
is owed to the movant, petitioner, or citizens in his jurisdiction, as this 
Federal Court has. jurisdictional control of tMy District of Co lumhia^ Court 

Where it is claimed that as.SSa€e.3:i&i Fadgs^lsr Official is acting cotitrary 
to the Federal Constitution, it's laws and- or Statutes, or b&EsaMkMrtheir 
discretion and acting outside the limits of their (permissible discijetion) 
and when their official conduct extends beyond any (rational exercise) of 
discretion, this writ of mandamus shall afford the appropriate judicial 
relief, see N.A.A.C.P. Vs. Levi .. 418 F.Supp. 1109 (DX.D.C. 1976) 
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This Federal Court must review the D|-C, Court' of Appeals 



istitutional 



(actual) on the record reasonings for ignoring a prisoner's con 
claims J because a prisoner has a right to ensure that he' is beiig held ii 
compliance ^ith U.S. Supreme Court Precedent, Federal Laws and Sltatutes- 
that have the power and effect of Congressional intent, thus , this writ 
of Habeas Corpus --in absence of D.C. Code 15-1901 ^^ should be issued, see 
Lewis Vs. Stempson ^ 737 F.Supp. 657,668, (D^D.C. 19j80) Also Grieb Vs. Palgter. 



113 WL'R 2449-Superior Court: Christian Vs. U.S. 394|A.2d.. 1, (DC 



App, 19781) 



unexhausted, 



This Pro-se Petitioner,, seeking to prevent a complete miscarriages of 
justice is hereby requesting that this Federal District Court compel the 
DC/ Court Of Appeals panel of Judges: Schwe lb, Washington, and Senior Judgje 
King, to make a Summary Judgment on all of the issujes presented in the 
pro-se brief on direct appeal No: 98-CF-1301 which wks consolidated with 
case number 02-CO-27, and decided on 1/24/2005. 

If the issues presented to the DC Court of Appeals pAnel are left 
unresolved, and unadjudicated, it i^ould not only amount' to a deniall of 
due-process, and redress, but it would" also cause fuiture prejudice and 

force petitioner into a "Procedural Bar*' * 

As it now stands, petitioner can not bring those unexliausted, unresolved 
unadjudicated issues to this Federal Court pursuant %o title 28 uJs.G* 2254 
(d)(1) and he is also Barred from seeking Certiorari! from the U.S. Supreme 
Court because that Court has no jurisdiction to hear apy issues not 
adjudicated by the highest Court of the State in whic|i a decision i^ould 
have been had, as is required hy 28 U.S*C. 1257. 

Moreover, according to a recent decision by our U.S. Supreme Court » 
case of Johnson Vs, California , 158 L.Ed. 2d. 596 ^ 700 , (2004) "any 



unresolved challenges on the merits to a criminal defendants conviction or 



previous 



ly 




sentence ddes not qualify as dlfiimal jtidament without a 

-2- 



summary, judgment on 
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•the merits of the issues raised* 

Here, in the instant case, it is clear that ''Mandamus Relief" is war rati ted 
xvhere the DC' Court of Appeals has repeatedly refused to address 
as presented in the pro-se brief on direct appeal. :(ignoring its 



the issues 
own "Order'* 



dated Mar, 24/04) . It is likewise clear that because DC Court Of Appeals 



petitioner 



the DC Court 



-or 



petitioner 



filed 



continues to side-step the issues and their merit, it has caused 
to come to this Federal Court seeking relief* 

In short, petitioner is only asking this Federal Coiirt to compel 
Of Appeal to make a summary judgment on the issues Raised ^ eluded 
construed : because that Court's silence on the issi^es has forced 
into a unadjudic^ated limbo -"Procedural Berl^ 

PROCEDURAL HISTORY 



On or bout March 11/2004 a Court appointed. Counsel (E|avid C. Gray) 

a motion in the DC Court Of Appeals requesting that t|he Court allow the 

pro -se. appellant brief /and its amendment to be filed ^long with Counsel's 

own appellant brief . See Counsel's Motion here attached. Exhibit 1- 

While recognizing the amount of pages involved, and t%e rules applicable^ 

the DC Court Of Appeals still granted Counsel's mo tio4 to consider 

briefs, in their entirety. (that Order is here attached. Exhibit 

However, on a later date, and unbeknownst to this petiitioner, the ckurt 

appointed Counselor was called upon to give oral arguments before the Court 

OF Appeals on January 14/2005. 

Because Counsel had repeatedly refused to adopt the isiues presented 



mis- 



both 
2 



pro-se brief and it amendment, Counsel only argued in s 



upport of his 



in the 
own 



brief, hence it is said that petitioner was not represented on direct appeal, 
On Feb,0i/2OO5 petitioner learned that Oral Arguments were made by cLnsel, 
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• . - * *and that the aboved named panel of Judgbs had aff irmsd the 

conviction and sentence- -based largely on the issyies raised in Counsel^ 
brief (a surface brief that was only allowed in coiiijutictioTi with the pro 
se brief), see Counsel/ s motion at # 6 & # 8 at exhibit" 1 , 

As this petitioner is now "Procedurally Barred" frdm raising these unexhausted 
issues in this Federal Court pursuant to title 28 tf|.S.C. 2254, ahd is like- 
wise barred^from seeking certiorari from the U.S. Sppreme Court for the 
same reasons, it is prayed that this Federal Court (in the interest of 
justice) compel the DC Court Of Appeals to make a summary judgment on each 
of the issues earlier mis -cons trued or eluded, and unexhausted, tjhat were 
presented to that court, in the pro-se brief on dirject appeal* 
A summary of the issues " still" unadjudicat^ed are herie attached. 
Petitioner avers that the issues unexhausted are of constitutional magnitude^ 
and the panels rulings are contrary to this Federal; Courts holdiLngs, ■ , 
the rulings are contrary to U.S. Supreme Courts holdings,,, and ^ome of 
xts rulings are even contrary to its own earlier holdings - 
Petitioner has already requested reconsideration pursjuant to Fed 
civil proc, 60 (b) and for sua-sponte review for "Pl^in Error" puirsuant 

to Fed. Kules Crim, Pro^ 52 (b) that motion ( here attached) TJ^as denied 

on FEB, 14/2005, see E3chibit 3 * 

On FEB,23rd/2005, petitioner mailed a motion "to Stay ! The Mandate S 

a Summary Judgment on the unexhausted unresolved issues, that mo ti 

v^as also denied on March 22/2005. This Pro-se petitioner has diligej^tly 

and persistently petitioned the DC Court Of Appeals m^t&:st^e'-ib^ unexhausted 

issues . Further, it should be noted that the U.S. Supreme Court 

just stated that this Federal Court now ha-s the discretion to '*Stay 



Rules. 



eeking 
on 



has 



time for filing a 2254 if the habeas petition contains 



both- exhausted and 



unexhausted claims^ see Rhines Vs. Weber , No: 03-9046, decided 3/30/2 



the 



305, 



^4. 



4^ 
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CONCLUSION 



bf4+ 



pro 



for 



Wherefore all of the herein- written reasons inter-alia, this 
petitioner request that this Federal Court Stay Thei Time Limit 
a habeas petition: under title 28' U.S. C. 2254 ±n:;this;{case, and 
the DC Court Of Appeals, to resolve the tHOH^iaHsfea issugsjsoi^as to 
the "Proced-ural Bar" now erected to pervent this petitioner fro^ 
relief in this Federal Court ;or the U.S. Supreme Court. 



Respectfully Submitted 
'^ r7/Uj)Aplll.^ AJtJ^* 08338-007 



-se 

filing 

compel 

remove 

seeking 






U,S.P. Canaan, PrO. Bopc 300 

Waymart, P,A. 18472 



iSd^ 



/C;>u£.^C grtify that a true copy of this Mandainus was mailed j postage 



^ 



to the Clerk ^or the DC Court Of Appeals , on this date of_ 



1/z/J^* ,i^C^^^^X !lertify that the herein v?ritten is true and correct pursant: 



to title 28nJ*S,G, 1746. 
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pre-paid 
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Warden L. Tyree, 



Petitioner, 



V. 



United States, 



RespGncieKt. 



) 
) 
) 
) 
) 
) 
) 

) 



Civil Action No. 



■.,9,2005 

MAYER taTTIiarn'Oip 



05 1149 



MEMORANDUM ; 

This matter is before the Court on review of petitioner's j?ra ^e application for k writ 
of mandamus and motion to proceed in forma pauperis. The motionj to proceed infomm 
pauperis will be granted and the case dismissed for lack of subject mjatter jurisdiction. 

Petitioner seeks a writ of mandamus to compel the Superior Court of the District of 

Columbia and tlie District of Columbia Court of Appeals to perform Certain judicial acts. This 

'i- ■ 

Court is not a reviewing court and lac ks j urisdiction to compel anothejr court to act. See 28 

U.S.C. §§ 1331, 1332 (general jurisdictional provisions); i^/emmgv. ^ited States, M^ F. Supp. 
170, 172(D,D.C. 1994\cert, denied, 513US. 1150(1995). Moreover, this Courtis ma^idamus 
authority extends only to "officer[s] or employee[s] of the United States or any agency tliereof . 
. /' 28 U.S.C. § 1361, A separate Order of dismissal accompanies this Memorandum. 




c 



"DaEeT 



4krfesl"- 



United States District Judge 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



Warden L. Tyree, 

Petitioner, 



-United States, 



Respondent, 



Ji 



Civil Action No; 05 114.9 



2005 






ORDER 



For the reasons stated in the accompanying Memorandum, it isithis Z^^ iy of 
May 2005, i 

ORDERED Ifoat the motion to proceed informapauperis [# 2] |s GRANTED; an! it is 
FURTHER ORDERED thatthis case is DISmSSED wil^ preju^lice for lack of subject 
matter jurisdiction- ' 




C^' J/^^'i'^^X4AMj> 



UnMd States District Judge 



J 
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